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Roger B. Taney. 


The reversal of public gpinion concerning 


an eminent man who has been a great 


factor in the events of rarely so 
ce mple te and so swift asin the case of Roger 
Taney fifth 


United States Supreme Court 


time is 


his 
justice of the 
No other chief 


justice of that court has played so stormy a 


Brooke chief 


part in the politics of his time, or 


subject of such 


been the 
such 


hlerce attacks 


misrepre- 
sentation, and such popular condemnation, as 
were turned against him in the later years of 
his life 

Chiet Calvert 
His fam 


early settlers of 


born in 


Justice Taney was 
county, Maryland, March 17, 1777 
ily had 
Maryland, and was of the Roman Catholic 
faith, of which he 
believer 
Colle 


admitted 


among the 


been 
was all his life a devout 


He was educated at Dickinson 
ve, after which he studied law, and was 
1799 


to the bar in He married a 


sister of Francis Scott Key, the author of 
‘The Star Spangled Banner.” He settled at 
1801, 


when he moved 


Frederick for the practice of law in 


where he remaiued until 1832, 
He 
lature in 1799, but failed of re-election in 1800 
and 1803. 


to Baltimore. was elected to the legis- 


He was an unsuccessful candidate 


for Congress a few years later, but was a 


Inti 


News Nores 


| member of the state senate from 1816 to 


| national 


| the offic 


CAacr 


5 OF 


RESTING Decisions 


? 


Lawyers Reports. ANNOTATED 


AND Facetia 


101, No. 12. 


1821. 
In 1811 he 


Wilkinson 


successfully defended 


charges of 


General 
against treasonable 
complicity with Aaron Burr. In 1819 he 
defended Jacob Gruber, a Methodist who had 


preached against slavery at a camp meeting, 


| and it is interesting to note, in the light of his 


judicial opinions sustaining what he believed 
to be the legal rights of the slave owners, that 
he declared slavery to be-a ‘‘ real blot on our 
and that real 
lover of freedom hopes that it will be effectu- 
ly, though it 


character,” ‘every 


al 





must be gradually, wiped 


away.” In 1829 he became attorney general 
of Maryland, and in 1831 Attorney General of 
the United States. In the latter position he 
aroused the fiercest passions of the period. 
He President Jackson 
renewal of the charter of the United States 
bank, the removal 
therefrom of the government deposit 


advised the 


against 
and afterwards advised 
The 
Secretary of the Treasury refused to make the 
removal, whereupon he was removed and 
Taney put in his place by an ad interim ape 
pointment 


1833. 


Taree 
days later he gave the famous order which 


on September 23, 
resulted in the withdrawal of the government 
funds. This was in form an order for placing 
any surplus funds thereafter in state banks, 
and for the withdrawal from the United States 
bank of when 
needed, but it was sufficient to accomplish the 
It was followed by the failure 
of the bank and a period of great distress, 


the government funds only 
desired result 


which the partisans on one side declared to be 
the direct result of the action of the admin- 
istration, while those on the other side con- 
tended that it was due to the-mismanagement 
of the bank. When Taney’s nomination for 
‘e of Secretary of the Treasury was sent 


ann Cowwrvr 
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to the Senate it was rejected, but on the next 
1834, 
Jackson, with the private approval of Chief 
Marshall, for 


justice of the Supreme Court in 


day, June 25, he resigned. President 


Justice nominated Taney an 


associate 


January, 1835, but the Senate indefinitely 


The 
justice died during that year, and on 


postponed action upon the nomination. 
chief 
December 28 the President nominated Taney 
for chief justice 
Clay, 
nomination was confirmed by fourteen major- 
itv on March 15, 1836 


Vehement opposition by 
Webster, and others was made, but the 


Chief Justice 


Taney’s name is most commonly associated 


The decisions with which 


are those which had to do with the great and 
exciting questions of slavery. It was during 


his career as chief justice that the decisions in 


favor of the fugitive slave law were rendered 
The most famous decision with which he had 
to do was that in the Dred Scott case, ‘which 





doubtless indirectly contributed very greatly 


to the marshaling of forces for the ‘‘ irrepres- 
ae ae 
flict 


of the long existing idea that negroes had no 


sibie CoD 


The statement in his opinion 


rights that white men were 


bound to respect 
was Widely misrepresented as being an expres- 
sion of his own sentiment. Throughout the 
North public opinion was so overwhelmingly 
against him, and was so stirred by unfair and 
unjust opponents, that he came to be regarded 
After the 


application was made to him at chambers in 


as a reprobate. Civil War began 
Baltimore for the discharge of a citizen from 
military custody by writ of habeas corpus, 
The writ was granted and was returned served, 
but the officer declined to produce the prisoner 
on the ground that he was held upon a charge 
of that President of the 
United States had authorized the suspension 


treason, and the 
of the writ of habeas corpus for the public 


safety. Thereupon the aged, but intrepid, 


chief just 


ice issued an attachment against the 
commanding general for contempt, fully real 
izing the possible consequences to himself. 
The chief justice was spared any further 
humiliation than the demonstration of the im- 
potency of his writ, as the marshal was refused 
admission at the gate of the fort, so that he 
could not serve the writ. The chief justice 
then proceeded to declare that the President 
had no constitutional right to suspend the 
writ, and that the officer bad no right to hold 
his prisoner in defiance of the civil authority. 
In all these matters it is now in these calmer 
times readily conceded the chief justice did 


his duty conscientiously, as he saw it 
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decisions were by no means restricted to cases 
with political tinge. While chief 


justice a great number of cases were decided 


he was 


on every kind of question, from matters of 


f 
commercial law to matters of admiralty. On 
all these questions he is conceded to have been 
a great judge. As has sometimes been said, 
he was greater as a judge than as a statesman. 

It is interesting to know that, while he con- 
scientiously upheld the legal rights of the slave 
owners as he understood them, he manumit- 


ted his own slaves and provided for the aged 
among them, and it has been said that he 


‘*would wait at the door of the confessional 
among a crowd of negroes, refusing to enter 
turn.” It is not too much to 


before his say 


that in these days public opinion, at least 
among the members of the legal profession, 
who of 


recognize that, whatever the soundness or un- 


know most his career, has come to 
soundness of his opinions on the great consti 
tutional questions growing out of slavery may 
have been, he was not only a great judge, but 


a fearless and honest American. 





eS ae 

Superintending Control Over Inferior 
Courts. 

A chapter of law never written until 

now is that which relates to the power of 


a court to exercise a superintending control 
Though that power has 
by American and 
courts from the earliest in a mult 


almost nothing 


over inferior courts. 


been exercised Englis 








times 
of instances, there has been 
whatever to be found on this subject in any 
treatise or law book of any kind, except wheat 
is found scattered through the numer 


us re- 
ports of the decisions. The term ‘ superin- 
itself so unfamiliar 
many lawyers may be in doubt as to what it 
Yet, in view of all these facts, 
is a surprisingly |] 


tending control ” is that 


means there 


arge number of cases in 


which there is more or less of value on the 
subject 

The existence of this power of superintend 
ing contro] is ancient, and reaches back into 
the The 
power was inherent in the court of King’s 


beginnings of the common law. 


bench ; and the courts of this country, except 
where they have been expressly invested with 
it by state Constitution or statutes, derive this 
power from the King’s bench as a partof the 
common law. In Bacon’s Abridgment it is 
said, indeed, that the power is to be traced 
to the Wittingham Mote (or Witena- 
vemot) of the Saxons, 


back 
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In aconsiderable number of states there is 
a constitutional grant of the power to the 
courts. The relation of this power to the par- 
ticular writs by which it may be exercised 
under these constitutional grants raises ques- 
tions of some difficulty. The writs named 
are doubtless sufficient in almost all cases to 
effect what is necessary In the exercise of the 
power, yet the general power is sometimes 
conferred in broad terms, not limited to any 
particular writs, and doubtless when so con- 
ferred may be exercised in any appropriate 
way if a case should arise which the usual 
writs do not adequately reach. In several of 
the states the interpretation of these constitu- 
tional grants has been recently a matter of 
much consideration in the courts. This has 
been notably the case in Louisiana, Missouri, 
Wisconsin, and Colorado. The whole subject 
is reviewed in a very extensive note in 51 L. 
R. A. on page 33. 

The extent and limits of this power are not 
easily stated in general terms, but in the main 
they are coextensive with the powers exercised 
by certiorari, mandamus, and prohibition. As 
the supreme court of Missouri decides in 
State er rel. Monnett Milling Co. v. Neville, 51 


L. R. A. 95, the constitutional power of gen- | 


eral superintending control over inferior 
courts includes no power ‘‘to contro] the 
judgment or discretion of a lower court for 


ary particular purpose or in any particular | 


manner.” And yet there are cases in which 
the higher court, in theexercise of this power, 
has not only compelled the lower court to act, 
but has compelled it to act in a particular 
way, and even to undo what had already been 
done, And this frequently without stating 
that it was done in the exercise of the power. 
A reason why the subject has not hitherto re- 
ceived more attention may perhaps be found 


in the fact that superintending control has | 
been so freely exerted without being named ; | 


and, doubtless, in some instances, without the 
reflection on the part of the court doing so, 
that it was exercising it. 


a 


Arbitrary Frontage Assessments 
Upheld. 








Two recent decisions by the Supreme Court 
of the United States will attract great atten- 
tion because they overturn the doctrine de- 
clared in Norwood v. Baker with respect to 
assessments for local improvements in excess 
of benefits. The court does not expressly 





essentials its latest decisions are diametrically 
opposed to the doctrine of that case, as three 
| dissenting justices clearly recognize. Statutes 
of several states authorizing municipalities to 
assess the whole expense of a street pavement 
upon the abutting lands in proportion to 
frontage, without reference to benefits, are 
upheld. This kind of assessment is precisely 
What was authorized and made under the 
Ohio statutes in the Norwood v. Baker case. 
In that case the court clearly declared that 
“the guaranties for the protection of private 
property would be seriously impaired if it 
were established as a rule of constitutional 
law that the imposition by the legislature upon 
particular private property of the entire cost 
of a public improvement, irrespective of any 
peculiar benefits accruing to the owner from 
such improvement, could not be questioned 
| by him in the courts of the country;” and that 
| ‘the exaction from the owner of private prop- 
erty of the cost of a public improvement in 
substantial excess of the special benefits accru- 
ing to him is, to the extent of such excess, a 
taking, under the guise of taxation, of private 
property for public use without compensa- 
tion.” But in the latest cases these doctrines 
are ignored by the opinion of the court, which 
upholds the power of the legislature to impose 
the entire cost of a pavement upon abutiing 
owners, irrespective of the amount of benefits 
they receive from it. The opinions in the 
late cases are written by one of the justices 
| who-dissented from the decision in Norwood 
vc. Baker. He points out that the assessment 
}in that case was for the cost of opening a 
| street, including the amount paid for the strip 
condemned and also the costs and expenses of 
the proceeding, and that the same person 
| whose land was condemned was the owner of 
the abutting property to be assessed. He says 
this appeared ‘‘to be an abuse of the law, an 
act of confiscation, and not a valid exercise of 
| the taxing power.” But the fact that one 
| person, instead of two or more, owned both 
| the strip condemned and the abutting land 
|can, of course, have no bearing upon the 
| principle of assessment. The fact that the 
| assessment was for the opening of a street 
rather than the paving of it does not seem to 
affect the rule on which the opinion of the 
;court in the Norwood c. Baker case was 
| planted squarely and unmistakably—that an 
| assessment in substantial excess of the special 
| benefits is, to the extent of such excess, a 
| taking of private property for public use 


overrule the Norwood e, Baker case, butin all | without just compensation. That funda- 


Naam a 


arm flawrwnows 
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meutal proposition seems to be now entirely 
In lieu of that the 
adopts the doctrine that, if the legislature 


abandoned. court now 
authorizes the entire cost of a pavement to be 
assessed on abutting property according to 
frontage and without reference to benefits. 
that is conclusive on the courts, and is con 
stitutional. 

If the assessments must be based on benefits, 
they must logically be limited by the amount 
of the benefits. But a statutory rule of assess 
ing the entire cost of an improvement on 
abutting lots according to frontage must in 
that case be based on a conclusive presumption 
that those lots are necessarily benefited to the 
amount of the total cost of the work. This 
presumption is not only arbitrary and base- 

is as a matter of common 
knowledge, and so established repeatedly by 


less, but untrue 


legal proceedings in which abutting lots have 
sold for than the If the 
taking of a man’s property for public use 
without compensation under an arbitrary as- 
sumption that is demonstrably false constitutes 
due process of Jaw, the constitutional guaran- 
ties for the protection of private property are 
not very valuable. If there is no limit to the 
power of the legislature to fix taxing districts 
in such cases, the legislature can provide for 


’ » 
i1@ss 


assessments. 


the assessment of the total cost of a street im- 
provement on any of many abutting 
lots, and the unfortunate owner will have no 
remedy. But in that case he will be no worse 
off than many abutting owners are under the | 
doctrine now established. 


one 





There are two grounds on which the latest 
decisions on this subject are greatly to be| 
regretted. In the first place, they leave mary 
humble owners of suburban lots at the mercy 


of reckless or corrupt municipal boards, who, 


at the instigation of paving companies or of 
those who want to use the thoroughfare, may 
force upon the unwilling residents of a street 
a pavement which their lots must be sold to 
pay for. This hardsbip, already worked in 
many will doubtless be repeated in 
many more. The more serious result, how- 
ever, is in the humiliating and painful fact 
that there is left no constitutional protection 
to a property owner in such cases against the 
literal confiscation of his property. If this 
was the result of an erroneous finding of fact 
only, it would be less serious, but it is the re- 
sult of a general statutory rule applicable to 
all cases without regard to the facts. In the 
last analysis itis the taking of private property 
for public use without compensation under | 


cases, 
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authority of an arbitrary statutory rule which 
has no color of justice except by virtue of an 
assumption that is demonstrably false. One 
typical instance of the working of the rule 
was an ordinance for the pavement of a wide 
suburban road leading to a fair ground, passed 
against the remonstrance of the abutting own- 
ers, whose lots were taken from them to pay 
the cost of a pavement for other people to use. 
Such undisguised robbery of the weak by the 
strong is for the present constitutional. 


a -— 


Right to Hold Statute Unconstitutional, 


Sporadic protests are still made against the 
exercise by the courts of the power to declare 
The long 
series of decisions by which courts, both state 
and Federal, have asserted their constitutional 
power to declare statutes void when they vio- 
late constitutional provisions, seems to leave 
little chance for profitable discussion on this 
A 
recent article in the American Law Register 
(July, 1900), which substantially admits that 
the question is:settled by the decisions, asks for 
its reconsideration and for the adoption of 
constitutional provisions that shall preclude 
the courts from exercising any power of su 
pervision over legislatures without producing 
*‘a direct authority for it in the Constitution.” 

The argument against judicial power to 


legislative acts unconstitutional. 


subject, and yet the discussion continues, 


| declare statutes unconstitutional is in reality 


an argument against constitutional govern- 
ment. To make the legislature, and not the 
courts, the final tribunal to determine the con- 
stitutionality of a statute would in effect 
abandon constitutional government. A con- 
stitution which gave the legislature final au- 
thority to determine constitutional questions 
would be operative at the mere pleasure of the 
legislature. It would be a harmless document 
of recommendations and good advice, which 
would be no check upon a turbulent majority 
of the legislature to oppose party feeling or 
popular clamor. To make the legislature a 
final tribunal upon the constitutionality of its 


| own acts would be inconsistent with the old 


maxim that no one shall be judge in his own 
case, and it would give us a shifting, unstable 
government, with no real Constitution, in 
which each legislature might go to any ex- 
treme without regard to wkat its predecessors 
bad done, and without any check upon its 
own absolute will. Some courts may abuse 
their power in this matter, aud seem to think 
themselves entitled to revise the acts of the 
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legislature on matters of public policy that are 


within the legitimate range of legislative 
power. But this evil is slight compared with 


that which would result from removing all 
restraints from the legislature. A mistaken 
exercise of the power of the courts to hold an 
enactment unconstitutional makes only a tem- 
porary check. In any event the courts cannot 
stand as a permanent barrier to the will of the 
people. If the matter seems important it will 
be settled by constitutional amendment, but to 
take away the judicial power in such matters 
would leave the people who are wronged by 
statute without a remedy, because they are 
not usually numerous or influential enough to 
control the legislature. Even to get any ade- 
quate consideration of their wrongs from a 
legislature full of other business would usually 
be impossible. Unless the courts shall be bar- 
riers against arbitrary and unjust enactments 
and the protectors of equal rights, a constitu- 
tional guaranty is little more than a mockery. 


~— 


Index to Notes 


IN 


LAWYERS’ REPORTS, ANNOTATED 


Book 51, Parts 1 and 2. 


Mentioning only complete notes therein con- 
tained, without including mere reference notes to 
earlier annotations. 7 
Arrest ; liability of an officer for making an 

arrest:—(I.) Under a warrant 
valid on its face; (b 
writ is irregular; 


or writ: (a) 
where the warrant or 
«) where the warrant is 
invalid or void; (7) where the court has no 
jurisdiction; (¢) where the defendant is ex- 
empt from arrest; (/) return; (g) where the 
warrant is not in possession of the arrest- 
ing officer; (IL) without warrant: (@) for 
a felony; (b) fora breach of the peace “on 
view:" (c) for a breach of the peace not “on 
view; (d) for breach of a city ordinance: 
(l) where a statute authorizes 
view; (2) where an ordinance authorizes ar- 


arrests on 


rests (3) other arrests 


on view; made on 
view: (4) arrests not made on view; (¢) for 
other misdemeanors: (1) past offenses; (2) for 


offenses “on view” under statutory author- 
ity; (}) arrests in other cases; (ITT) 
stances attending arrest: (@) time; () place 
of arrest; (¢) manner of making arrest; (/) 
disposition of prisoner: (1) unreasonable de- 
tention; (2) place of detention or delivery; 
(IV.) arrest of wrong party or 
name: (a) name unknown; (»)) arresting 
wrong man; (¢) arresting right man under 
wrong name; (d) arrest after judgment 
taken against wrong party; (V.) joinder ; 
(VI.) liability on official bond; ( VIL.) arrest- 
ing forone offense and justifying for an- 


c1cum- 


by wrong 


COMMENT. 


other: (VIII) question of probable cause; 
(LX.) summary 
Boundaries. See WATERS. 
Breach of Peace. 
Canal; boundary on 


Certiorari; in exercise of superintending 
control over inferior courts 3 


193 


See ARREST. 
"9 


Corporations; effect of appointment of re- 
ceiver or assignee for creditors of a corpo- 
ration on compensation of olficers, agents, 
or employees for unexpired term of em- 
ployment 16 

Courts; superintending control and super- 
visory jurisdiction Of the superior over the 
inferior or subordinate tribumal :—(I.) In- 
troductory; (IL.) inherent power of super- 
Visory or superintending control over in- 
ferior tribunals: (a) existence and deriva- 

tion of power; (b) in what courts the inher- 

ent power exists: (1) in the highest law 

court of original general jurisdiction ; (2) 

in courts of appellate jurisdiction; (3) in 

courts of local jurisdiction; (IIL.) constitu- 
tional and statutory grants of superintend- 
ing control, general supervision, ete.: (1V.) 
in states which have no express constitu- 
tional or statutory grants of the power: 
(V.) in courts of the United States; (VIL) 
where the application to correct should be 
first made: (a) to the court sought to be 
controiled; (b) to an inferior jurisdiction 
having the power; (VII.) when the power is 
exercised without designating it as such: 
«) by courts of original jurisdiction as suc- 
cessor of the King’s bench; (hb) by courts 
having no grant of the specific power; (¢) by 
courts having grants of the jurisdiction; 

(VILL. use in place of appeal or other rem- 

edy; (1X.) for what purposes exercised : (a) 

compelling lower court to aet; (b) control- 

ling lower court's discretion or judgment ; 

(¢) to aid appellate jurisdiction; (¢) in exer- 

cise of revisory jurisdiction; (X.) power of 

legislature to interfere: (a4) to enlarge the 
power ; (b) to encroach upon the power; 

(X1L.) exercise of the power by courts of 

local jurisdiction; (XI1.) conelusion 33 


Damages. Sce EMINENT DOMAIN, 


Eminent Domain; damages in eminent 
domain cases as affected by loss of profits: 
(L.) Seope of note and nature of subject ; 
(Il) early rule contining damages to the 
actual taking; (ITI.) rules under provisions 
for compensation for property taken or 
injured: (a) general statement of; (b) where 
property is taken, in whole or in part, for 
railway purposes; (c) where tangible prop- 
erty is taken for other than railway pur- 
poses; (/) where property taken consists of 
a franchise or privilege; (e¢) where property 
is injured, but not taken; (IV.) loss of prot- 
its from suspension of business while moy- 
ing: (V.) summary 


Executors and Administrators; in 
what capacity may an executor or adminis- 
trator be sued tor his personal tort:—In 
general; fraud or misrepresentation in sale 
ot property of estate; tortein care or man- 








° 
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agement of property of estate; actions aris- 
ing from conversion; malicious prosecu- 
tion; abuse of process; replevin, detinue, 
ete. 261 

Felony. “ee ARKEST. 

Fraud. See Execurors AND ADMINISTRA- 
rors, 


Malicious Prosecution, Sce EXecurors 


AND ADMINISTRATORS, 


Mandamus; in exercise of superintending 


» 


control over inferior courts 

Physicians $ physician's right to determine 
frequency of visits to patient 20s 

Ponds. Sce WATERS. 

Prohibition; i exercise of superintending 
control over inferior courts 33 

Receivers; effect of appointment of, on 
compensation of officers, agents, or em- 
ployees for unexpired term 146 

Replevin. See EXECUTORS AND ADMINIS- 
TRATORS. 

Superintending Control. See Courts. 

Waters: boundary on artificial body of 
water:—In general; canal; pond; perma- 
nent artificial pond 138 


The part indexed will be 


sent with CASE AND COMMENT for one year for $1. | 


| 
| 


containing any note 
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Among the New Decisions. 


Actions. 


{Survival of, see Dearn.]} 
Appeal. 

A provision that a judgment shall not be 
reversed for error in the charge of the court, 
unless such error is excepted to by bill or on 
motion for new trial, is held, in Johnson v. 
State (Tex.) 51 L. R. A. 272, to be constitu- 
tional on the ground that it does not affect | 
any vested right, but merely regulates the 
remedy. 


Bankruptcy, 


A liquor license transferable to any person 
acceptable to the board which has authority 
in the matter, though subject to revocation by 
subsequent legislation, is held, in Fisher ce. 
Cushman (C, C. A. Ist C.) 51 L. R. A. 292, to 
be property which passes under the bankrupt 
law. 

A decree for alimony is held, in Barclay ¢. 
Barclay (Ill.) 51 L. R. A. 351, to be a penalty 
for failure to perform a duty, and not a debt 
which can be proved and discharged in bank- 
ruptcy proceedings. 
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Banks. 


The wrongful dishonor by a bank of the 
checks of a trader is held, in J. M. James Co, 


v. Continental Nat. Bank (Tenn.) 51 L. R. A. 
255, to raise a conclusive presumption of dam- 
ages to him; but an action therefor is held 
not to be an action for slander within the 
meaning of a statute of limitations. 
Boundaries. 
Under a deed bounding land by an artificial? 


pond which had been in existence more than 
forty years and thus becomea permanent body 
of wuter, but the waters of which ebled and 
flowed from time to time so as to leave a mar- 
gin between high and low water marks, it is 
held, in Boardman v. Scott (Ga.) 51 L. R. A. 
178, that the line of the land so conveyed did 
not extend to the thread of the stream from 
whose waters the pond was formed, but only 


|} to the low-water mark of the pond at the date 
} . . 
|} of theexecution of the deed. 


Buildings. 

An injunction against the encroachment by 
a building upon a space reserved by a eom- 
mon plat of lots for a courtyard is denied in 
Ewertsen v. Gerstenberg (Il].) 51 L. R. A. 310, 
where other owners had erected buildings en- 
crouching upon such space, though to a less 
extent, and no objection had been made by 
the complainants. 


Carriers. 


The killing at a railroad station of a man 
awaiting the arrival of a relative by train, ip 


| consequence of the negligence of the railroad 


company in leaving a baggage truck where it 
turned a little as the train passed and was 
struck by one of the cars, which hurled it 
against the man standing there, is held, in 
Denver & R. G. R. Co. v. Spencer (Colo.) 51 
L. R. A. 121, to make the railroad company 
liable for his death. 


Certiorari. 


The power of the supreme court of Colo- 
rado to review on certiorari a judgment of the 
court of appeals in a habeas corpus proceed- 
ing respecting the custody of a child is held, 
in People ex rel. Green v. Court of Appeuls 
(Colo.) 51 L. R. A. 105, not to be within the 
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general superintending control over inferior | 
courts that is conferred by the Constitution on 
the supreme court, where the contention is 
that the lower court exceeded its jurisdiction 
by applying a rule of law at variance with the 
settled doctrine on the subject, but that court 
had jurisdiction to determine the question, | 
and its judgment was not in conflict with any | 
prior decision of the supreme court. 


Commerce. 


One who takes orders in his own name from 
house to house, for articles manufactured in 
another state, and who, in his own name, 
sends a single order to the manufacturer, with 
out stating the names of his customers, and on 
receiving the package containing the articles 
delivers therefrom the separate articles to his 
customers, is held, in Croy v. Epperson (Tenn. ) | 
51 L. R. A. 254, not to be exempt, 
ground that he is 
merce, from a privilege tax. 


Cases in which 


on the 
engaged in interstate com- 


drummers and traveling 


agents of nonresidents have been held exempt 
from state license taxes on the ground that 
they are engaged in interstate commerce, as is 
shown in a note in 14 L. R. A. 97, are dis- 
tinguished in the case of Racine Iron Co. ». 
McCommons (Ga.) 51 L. R. A. 1 which 
holds that a traveling agent who takes orders, 


2 
ot, 


but receives the goods in bulk upon shipment 
from another state, and then breaks the pack- 
ages and distributes the contents among his 


customers, is not engaged in interstate com- 
merce, 


Constitutional Law. 


A statute making it unlawful to add water | 
orany other substance to milk that is intended | 
for sale is held, in State ». Schlenker (Lowa) 51 | 
L. R. A. 347, to be a constitutional exercise of | 
the police power, even if the substances added | 
are not injurious or used with intent to de- | 
fraud, but are merely for the purpose of pre 
serving the milk. 

The establishment of a smalipox hospital, | 
depreciating the value of neighboring real | 
estate, is held, in Frazer o. Chicago (Ill.) 51 | 
L. R. A. 306, not to constitute a taking or | 
damaging of such property within the constitu 
tional provision requiring compensation. 


Contracts. 





A building contract is held, in Spence ¢. 
dam (N. Y.)51 L. R.A. 
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, not to be sub-| 


ot property of estate; tortgin care or man- 
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stantially performed where there is an omis- 
sion to comply with the requirements as to 
girders and a partition, when this omission 
creates structural defects which can be reme- 
died only by a partial reconstruction of the 
building. 


Corporations. 

The right of officers of a corporation to 
their salaries after the appointment of a re- 
ceiver for the company on account of its in- 
solvency is denied in Lenoir cv. Linville Imp. 
Co. (N. C.)51 L. R. A. 146, although their 
term of office has not expired, since the ap- 
pointment of the receiver operates as a disso- 
lution of any contract between the parties for 
such services by the sovereign power of the 


e 


state, 


Courts. 


[See also supra, Cerrrorart; infra, MANDA- 

MUS. } 
constitutional grant to the supreme 
court of superintending control over inferior 
courts is held, in State ez rel. Fourth Nat, 
Bank cv. Johnson (Wis.) 51 L. R. A. 


he 


33, to 


| vest in the supreme court an independent and 
| separate jurisdiction, enabling it to restrain 


the excesses and quicken the neglects of in- 
ferior courts, in the absence of other adequate 
remedy, and to authorize the use of all the 


| ancient writs necessary to the exercise of that 


high power, including mandamus, prohibi- 
tion, certiorari, and procedendo. 
By a constitutional grant to the supreme 


court of control and general supervision of 


all inferior courts, authorizing it to use the 
writs of certiorari, mandamus, prohibition, 
quo warranto, and other remedial writs, it is 
held, in State ex rel. New Orleans ov. Judge of 
Civil District Court (La.) 51 L. R. A. 71, that 
the functions of those writs are thereby 
broadened. But in State er rel. Monnett 
Milling Co, v. Neville (Mo.) 51 L. R. A. 95, it 
is held that such power docs not extend to 
the controlling of the judgment or discretion 
of the lower court. 





Criminal Law. 


Prosecution upon an information filed by 
the district attorney, instead of upon indict- 
ment of a grand jury, is held, in State oe. 
Tucker (Or.) 51 L. R. A. 246, to be sufficient 
to constitute due process of law. 
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Damages. longer than is reasonably necessary to obtain 
scene a warrant, is held, in Leger 7. Warren (Ohio) 
Anticipated profits from contemplated use| 51 L. R. A. 193, to be liable to an action for 
of property that is taken in eminent domain | false imprisonment, even thongh he acted 
are held, in Hamilton v. Pittsburg, B. & L. E. | under orders from a superior olticer, 
R. Co. (Pa.) 51 L. R. A. 319, not to be recov- 
erable as damages for taking the property. 





Garnishment,. 


Death. a 


A statute making it a crime to send any 
chose in action out of the state for the pur- 


: . | pose of having suit brought thereon and garn- 
son, brought by the administrator, who is | 


An action for causing the death of a per- 


ishment or other process issued against the 
wages of a resident of the state and served 
upon a person indebted to him for wages who 


: Sen is subject to the processes of the courts of the 
an action to recover damages, not for injury | 


' °. the d nea | state is held, in Re Flukes (Mo.) 51 L. R. A. 
to the person of the decedent, Dut for wrongs | 176 to be in violation of constitutional pro 


to the property rights or interests of the bene-| | ._; : 

hi a inane re ! iI] : visions for equal protection of the haws and 
iclary, and therefore one that will survive to +s : ses » een 
Hclar) ¥ the equal privileges and immunities of citi- 


is estate on his death, although there are ; : : 5 
anne en , : | zens, because of the various particulars in 
other persons living who would have been 


also the father and next of kin of the deceased 
and the sole Deneficiary of the action, is held, | 
in Re Meekin (N. Y.) 51 L. R. A. 235, to be} 


’ 


> ki Pia if which it discriminates between employees, 
ext ) > deceased, ¢ wr whose | : 
nex oa s1n o the " eceased, and f¢ . a e land also between creditors. 
benefit the action might have been maintained 


if the father had not been living when the} 





right of action accrued. Highways. 
a fa A narrow strip of land on the border of a 
Election Districts. 
: | platted block which has been treated as part 
[See Maxpames.] of the street is held, in Downend ¢. Kansas 
: City (Mo.) 51 L. R. A. 170, to be considered 
Evidence as dedicated to public use, but mere user of 


such strip by the public is held not to consti- 
The mere presumption of negligence arising | tute it a public street which the city is bound 
i glig arising 
eae - | to keep i pai 
from the infliction of a personal injury by | “© S€¢P 1" repair. 
dropping a brick from a building in the course | The removal of shade trees from a street 
. | P , ie . > ‘ io > > <i , 
of construction is held, in Wolf v. Downey | Without any notice of the public necessity 
N. Y.) 51 L. R. A. 241, not to be sufficient to | therefor to the owner of the fee, and without 
(2 = 4 - 4a. cel, cle Sta ‘ 
charge the contractor for either the carpenter |siving him any opportunity to transplant 
or the mason work, in the absence of proof to |them or remove them himself, is held, in 
' .. | Strete ‘ussopolis (Mich.) 51 L. R. A. 345 
show from what part of the building the brick | tretch e sssopoli (Mich.) ot L. R. A. 4), 
came or who set it in motion, where nu-| '° be an invasion of his rights for which he is 
merous employees of several other independent entitled to damages. 
contractors were at the time at work upon a 
the building. Husband and Wife. 


Executors. 


The right of a wife to charge her husband 
with liability for her necessaries when she is 
An action of claim and delivery against an) jiving apart from him by reason of his mis- 
executor of an estate in his representative | eonduct is held, in Ott c. Hentall (N. IL) 51 


capacity, to recover possession of personal} ], R. A. 226, not to be defeated by the mar- 


property wrongfully withheld by him, is held | rjeq women’s statutes, or by the fact that she 


by a divided court in Elmore ev, Elmore (S.C_)| pas financial ability to provide for herself. 
51 L. R. A. 261, not to be maintainable. 





False Imprisonment. Injunction. 





An officer who makes an arrest without a} An injunction is held, in Lowery ov. Pekin 
warrant, and holds his prisoner in custody | (Ill.) 51 L. R. A. 301, to be the proper remedy 
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to prevent a city from taking possession of an | 
embankment built and owned by a lessor of | 
the city under a lease for ninety-nine years, 
and converting it into a public highway. 

An injunction against threats by a labor 
union upon, employers for the purpose of | 
making them induce employees who had | 
withdrawn from the union and become mem.- | 


| 


bers of another to rejoin the former is upheld 
in Plant ve. Woods (Mass.) 51 L. R. A. 3 
although no actual violence was shown. 


or 
ou, 


Insurance. 


The proceeds of a life insurance policy | 
which is taken out by an insolvent for the | 
benefit of his parents as a mere gift to them | 
is held, in Lehman 2 


112, to be subject to the claims of his credit- | 
ors, Where he created a valid liability aguinst 
himself or his estate by giving a check fora 
part of the premium which is held as an ex 
isting obligation at the time of his death, 
although no part of the premium is actually 
paid by him or out of his property, and the 
check is never presented against his estate, but 
is gratuitously paid by his administrator out of 
his own funds. 

The murder of the insured by the benefici 
ary is held, in Schmidt v. Northern Life Asso. 
(lowa) 51 L. R. A. 141, to forfeit the rights, 
rot only of the beneficiary, but of her heirs 
and legal representatives, under a certificate 
payable to such persons; but this is held not 
to relieve the insurcr, since the certificate may 
be enforced by the administrator of the in 
sured. 

A stipulation against liability for death from 
suicide, sane or insane, is held, in Brown ¢. 
Sun Life Ins. Co. (Tenn.) 51 L. R. A. 252, not 
to defeat recovery on a policy of insurance, 
although the insured died from an overdose of 
morphine taken by himself, where there is not 
a preponderance of evidence to show that the | 
self-destruction was intentional. 


A stipulation in a contract between a gencral | 
insurance agent and a solicitor, that the latter 
shall not be the agent of the company, is held, 
in Hall o, Union Cent. L. Ins. Co. (Wash.) 51 
L. R. A. 288, ineffectual to relieve the com 
pany from liability for his acts within the 
scope of his employment in the collection of 
premiums, 





Internal Revenue. 


The merely inadvertent omission of a rev- 
enue stamp required by the actof Congress of | 





Gunn (Ala.) 51 L. R.A.) i. jiable only for that part of the damage 


A. 238, not to be sub-/ to constitute due process of law. 
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June 15, 1898, is held, in Wingert rv. Zeigler 
(Md.) 51 L. R. A. 316, in accordance with the 
weight of authorities marshaled in a note in 
48 L. R. A. 305, insufficient to make an as- 
sigument of a mortgage void, or to defeat the 
title of a purchaser on foreclosure, where the 
necessary Stumps are affixed and canceled by 
an internal revenue collector after the sale 


Joint Liability. 


For injury to a building caused by the dis 
charge of surface water from different lots 


}into a sewer that runs past it, it is held, in 


3onte v. Postel (Ky.) 51 L. R. A. 187, that the 
different not liable jointly, 
when each acted independently, but that each 


lot owners are 


caused by his own act. 


Mandamus, 


Mandamus to compel the lower court to dis 
solve an injuction on the furnishing of a bond 
is held, in State ex rel. New Orleans rv. Judge 
of Civil District Court (La.) 51 L. R. A. 71, 
to be properly issued under the constitutional 
grant of control and general supervision of 
inferior courts, where it appears that uo in- 
jury will result from the dissolution, and that 
irreparable injury may result from the main- 
tenance of the injunction, for which there will 
be no remedy. But under a similar constitu- 
tional grant of superintending control it is 
held, in State ex rel. Monnett Milling Co. v 
Neville (Mo.) 51 L. R. A. 95, that, while man 
damus may issue to compel the reinstatement 
of acase erroneously stricken from the docket, 
no order will be made as to what decision the 
court sball render on any question involved, 


| or as to the course it shall pursue in dispesing 


of the cause. 

Mandamus to compel the issuance of elec- 
tion notices under an earlier apportionment 
act because the latest act is unconstitutional, 
is Qenied in State ex rel. Winnie v. Stoddard 
(Nev.) 51 L. R. A. 229, where the same con- 
stitutional objections exist against enforcing 
the earlier statutes on the subject. 


Municipal Corporations. 

In erecting and maintaiving a city prison a 
municipal corporation is held, in Gray e. Grif- 
fin (Ga.) 51 L. R. A. 131, to be exercising a 
purely governmental function, and therefore 
not to be liable in damages to a person arrested 
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~ 


14 


aid imprisoned therein by its police officers 
for injuries caused by the improper construc- 
tion or negligence in the maintenance of the 
prison. 

An ordinance requiring all printing of a city 
to be given to union printers is held, in At- 
lanta ¢. Stein (Ga.) 51 L. R. A. 335, to be void 
as tending to create a monopoly and prevent 
competition, 


Physicians. 


The right of a physician to determine in the 
first instance how often he ought to visit a 
patient, and to his compensation for visits, if 
the party accepts his services without telling 
him to come less frequently, is sustained in 
Ebner vc. Mackey (Hl.) 51 L. R. A. ; and 
there is a note to the case on the question of a 
physician’s right to determine the frequency 
of such visits. 


9 
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Press Associations. 





A by-law of a press association proviling 
for the admission of new members upon the 
sanction of a majority of the board of direct- 
ors is held, in State ex re?. Star Pub. Co. ». 
Associated Press (Mo.) 51 L. R. A. 152, to be 
not enforceable by the courts, where the com- 


pensation to be paid and the other terms of 


a contract by such association, 





Religious Societies, 


be beyond review by the civil courts 


of church tribunals. 


Street Railways. 


L. R. A. 485. 


((ASF 


warrant, and ho.ds his prisoner mm CUNOCY §(kl.) Os ds. 2. A. OVE, WY res eee 
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Sunday. 

The work of a barber is held, in Er parte 
Kennedy (Tex.) 51 L. R. A. 270, not to be a 
work of necessity within the meaning of an 
exception to the Penal Code forbidding Sun- 
day labor. 

Tax assessments on land made pending a 
life estate are held, in Tabb 7. Com. (Va.) 51 
L. R. A. 283, not to constitute a lien on the 
fee, where the statute requires the assessments 
to be against the life tenant as such, author- 
izes a sale of his chattels as well as of his life 
estate to pay the taxes, and then expressly 
provides that it shall not affect the title of a 





the contract are not fixed, and it is beyond the 
power of the courts to compel the making of 


The removal by church officials, under au- 
thority of the church discipline, of a pastor | althoush with an understanding that the 
who has no contract right to salary, and the 
appointment of his successor, are held, in 
Travers v. Abbey (Tenn.) 51 L. R. A. 2060, to 
This 
scems to be in harmony with the majority of 
the decisions collected in a note in 49 L. R. A. 
358, respecting the conclusiveness of decisions 


The right of a street-railway company to 
cross a railroad where that crosses a street 
without any condemnation proceedings or 
paying any damages to the railroad company 
is sustained in Southern R Co, cv. Atlanta R. 
& P. R. Co. (Ga.) 51 L. R. A. 125, following 
the doctrine of the authorities in a note in 29 


4VD 


tenant in reversion or remainder. 


Trademarks. 


food” for 
known as 
sanitarium foods” is beld, in Fuller ¢ Luff 
(C. C. A. 2d C.) 51 L. R. A. 332, to be pre. 
ventable by injunction at the suit of one who 
| had been using the name for eighteen years 


The use of the term *‘ health 
foods that had previously been 


before, eves though there is no trademark in 
the name, and there is no attempt to imitate 
the packages of the other party. 


Trusts. 


A change of the trust relation into the rela- 
tion of debtor and creditor is held, in Tread- 
well 7. Treadwell (Mass.) 51 L. R. A. 190, to 
be effected by the use of the proceeds of trust 
property in the trustce’s business with the 

| knowledge and consent of the cestud que trust, 


money was to be repaid when a favorable 
opportunity for investment was found, and 
therefore when the trustee becomes financially 
ruined an action therefor is held to be subject 
to the statute of limitations governing ac- 
tions for debt. 


Voters and Elections. 


[See also Manpamvs. ] 

The denial to a political party which cast 
less than 3 per cent of the vote atthe next 
preceding election, of the right to the privi 
leges and protection accorded to other politi- 
cal parties by a primary election law, thereby 
prohibiting the members of such party from 
holding a nominating convention, is held, in 
Britton v. Board of Election Comrs, (Cal.) 
51 L. R. A. 115, to be a deprivation of the 
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poration Reporter, & | upon Capture Made during the Late War be- 
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Jobn Marshall as Judge in the Trial of | 
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damages by the injured person, was ap- 
proached by Mr. H., the defendant’s lawyer, 
| who was also a Hebrew and a friend of his, 
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plaintiff would win this case?" Answer: 
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and the offer is still open.” The judge quickly 
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